Given the foregoing facts, I agree with the inspector's
assessment of the likelihood of an accident and injuries
Accordingly, I conclude and find that the violation was
significant and substantial, and the inspector's finding
in this regard is AFFIRMED.

Negligence

In view of MSHA's prior self-initiated withdrawal and
dismissal of the prior civil penalty proceeding against the
respondent for an identical alleged violation of the back-up
alarm requirements of section 77.410, including the respondent's
reliance on that decision, I conclude and find that the
violation in this case resulted from a slight degree of
negligence on the respondent's part.  The stipulation by the
respondent that the cited truck was equipped with an operative
device of some sort, although inoperative when the truck
was operated in reverse, is at least indicative of the fact
that the respondent was not totally oblivious to the fact
that the truck was required to be equipped with such a device.

Gravity

I conclude and find that the lack of an operable audible
back-up alarm constitutes a serious violation in that the possible
failure of the men on foot behind the truck to hear it when
it backed up exposed them to a real hazard of being struck.

Good Faith Compliance

Respondent's counsel conceded that the January 24, 1984,
section 104(b) withdrawal order was not contested, but he
explained that "I think he (the respondent) did, contest it,
by just protesting it" (Tr. 81).  Counsel conceded that since
no formal contest was filed within the statutory time period
provided by the Act, that the legality of the order and any
issue concerning the reasonableness of the abatement time,
is not directly in issue in this civil penalty case, but that
I may consider the circumstances in any finding concerning
good faith abatement (Tr. 81).

The unrebutted facts in this case establish that
immediately upon notification of the violative condition,
the respondent dispatched a mechanic to the mine to repair
the inoperable back-up alarm.  While the record is not
absolutely clear as to what transpired after this, it seems
apparent to me that the mechanic either installed a toggle
switch, or repaired one which had already been installed, but
that this met with opposition from the inspector who believed
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